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BEFORE THE STATE INFORMATION COMMISSION
MAHARASHTRA - KONKAN REGION
Appeal under Section 19(3) of RTI Act 2005.
Appeal No.KR- 122/2009
(Writ petition N0.9922 of 2009)

Shri Sanjaykumar Damodar Surve, ... Appellant.
302, Saburi Apartment, Plot No.41,
Sector-5, Sanpada, Navi Mumbai ; 400 703.

VIs.
1) Public Information Officer, ... Respondents.
General Manager (SEZ),
CIDCO Ltd., CIDCO Bhavan, 6" floor,
C.B.D., Belapur, Navi Mumbai ; 400 614.

1) The Appellate Authority,
Managing Director,
CIDCO Ltd., CIDCO Bhavan, 2™ floor,
C.B.D., Belapur, Navi Mumbai ; 400 614.

2) M/s SKIL Infrastructure Pvt. Ltd.,
SKIL House, 20, Bank Street, Cross Lane, Fort, Mumbai 400 023.

3) M/s Dronagiri Infrastructure Pv.t Ltd.,
Jai Centre,34, P.Demello road, Opposite Red Gate, Mumbai- 400 009

5) Navi Mumbai S.E.Z. Pvt. Ltd.,

Jai Tower, Plot No-68, Sector-15,
CBD Belapur, Navi Mumbai 400614.

The various abbreviations used in this decision are indicated in Annexure A
The interim decisions leading to this decisions are indicated in Annexure B

(1) Background

0] A decision was given in this appeal by this Commission on 26™ October, 2009 asking the
Public Information Officer, CIDCO to give copies of eight documents, concerning NMSEZ and its
constituent partners. SKIL Infrastructure Pvt. Ltd. and Dronagiri Infrastructure Private Limited
challenged this decision in the High Court of Bombay by way of Writ Petition N0.9922/2009. The
Hon’ble High Court set aside this Commission’s decision and remanded the case with the direction
that the petitioners before them be made parties and should be given an opportunity of being heard
and a fresh decision be given.

(i)  The appellant had asked information on several points relating to Special Economic Zone

in Navi Mumbai through four different applications dated 9™ September, 2008. A brief background

of S.E.Z. at Navi Mumbai and how the request for information was dealt with is briefly



summarized as follows:-

1. The Govt. of Maharashtra appointed CIDCO as a ‘Nodal Agency’ for setting up SEZ at
Dronagiri, Navi Mumbai and directed it to start tender process for the selection of strategic investor

who would hold majority stake in the project.

2 Accordingly, CIDCO invited tenders for selection of strategic investor. The tender process
was done in two stages i.e. expression of interest (EOI) and request for proposal (RFP). After
receipt of expression of interest 8 agencies were found to be meeting the eligibility criteria and
therefore 8 parties were short listed for second stage of bidding with the approval of a High

Powered Committee headed by the Chief Secretary.

3. Offers were received viz. from (1) M/s. Videocon International Ltd. (VIL) (2) M/s. Anik
Development Corporation. The bids so received were evaluated and High Powered Committee
approved the appointment of M/s. VIL led consortium as strategic partner for working with CIDCO

for development of Navi Mumbai Special Economic Zone.

4, After issuance of letter of intent, M/s. VIL indicated their intention to opt out of the
project. M/s. Sea King Infrastructure Ltd. (SKIL) was then allowed to be the lead consortium

member in substitution of M/s. VIL

5. Dr. D.K. Shankaran the then Additional Chief Secretary (Planning), Government of
Maharashtra submitted an enquiry report to Government of Maharashtra in 2005, which included

adverse observations on the substitution of M/s. VIL by M/s. SKIL.

6. The list of information denied by the Pubic Information Officer under Section 8 (1)(d) of
R.T.I. Act, 2005 is as under :-

a) Copy of the letter of allotment/intent dated February 05, 2004 given to M/s.
Videocon International Limited (VIL) the successful bidder.

b) Copy of the document of (RFP) submitted by the successful bidder M/s..
Videocon International Limited.

c) Copy of Original Memorandum of Understanding submitted to CIDCO by
the successful bidder M/s.VIL dated 13™ November, 2003.

d) Copy of Amended Memorandum of Understanding submitted to CIDCO by
M/s. SKIL, dated April 12, 2004.

e) Copy of definitive agreement between CIDCO, the SPV & preferred Bidder
Company.

f) Copy of unconditional acceptance to the letter of intent submitted by the
LCM within 15 days from the issue of Letter of Intent by the CIDCO to
successful bidder.



)] Copy of unconditional acceptance of letter of intent submitted by the
Preferred Bidder Company within 60 days from the issue of letter of intent
by CIDCO to the successful bidder.

h) Copy of the Shareholders Agreement.

i) Memorandum of Association and Article of Association of the Navi Mumbai
SEZ Pvt. Ltd. (NMSEZPL).

7. The First Appellate Authority after hearing the matter on 10.11.2008 upheld the
decision of the P1O except for point No.(i) above i.e. providing copy of MOA & AOA of M/s.
NMSEZPL Company. As per the directives of First Appellate Authority, the MOA & AOA of M/s.
NMSEZPL Company were provided to the Appellant. The appellant has now come in appeal
against the decision of First Appellate Authority dated 11.11.2008, seeking the information on 8

points, which still remains denied to him.

(I)  Sea King Infrastructure Pvt. Ltd.,(SKIL), Dronagiri Infrastructure Pvt. Ltd.(DIPL) and Navi
Mumbai Special Economic Zone Pvt. Ltd (NMSEZ) herein after referred to as “The Third Parties”

have now been added in this appeal in accordance with the directions of the Hon. High Court and
hearings were given on 18" January, 20010 , 24™ February, 2010, 11™ March, 2010 , 6™ April,
2010 and 29" April, 2010.

(111) General Contentions of The Third Parties

The Third Parties have given their written says jointly. The main points advanced by them are:-

1. Some individuals , under the grab of transparency are using the window of RTI

Act to serve their private interest which retards development.

2. Certain documents were executed amongst consortium partners and are therefore purely
private documents. Certain agreements included CIDCO as a party and both these types of
documents were given in confidence to CIDCO with the understanding and covenants that they
would not be disclosed to any third party.

3. If the documents are given to the third party, it would cut away the competitive edge of
DIPL and NMSEZ

4. The contracts by and between DIPL and NMSEZ with CIDCO are purely of commercial

confidence.
5. SEZ is a business in the first place whether done by public or private players.
6. CIDCO and Government of Maharashtra having selected Dronagiri Infrastructure Pvt. Ltd.,

as its strategic partner way back in 2004, disclosure of information would be highly prejudicial and
harmful to their interests.
7. So far as disclosure of information relating to third party is concerned, legislature in their

wisdom has put the rider of “larger” public interest and not merely public interest.



(1V) Comments of the MD CIDCO

Managing Director, CIDCO Ltd vide his letter of 19" March, 2010 submitted his say as follows:-

a) CIDCO, selected the strategic investors/partner for implementation of NMSEZ project through a
transparent bidding process and with due approval of Govt. of Maharashtra , has constituted a
company viz M/s Navi Mumbai SEZ Pvt., Ltd for implementation of NMSEZ project.

b) As a part of formation of company, CIDCO and the company formed by the strategic investor’s
consortium viz M/s Dronagiri Infrastructure Pvt. Ltd. have entered into a Shareholders Agreement
(21.08.2004).

c) The said Shareholders Agreement contains specific clause for maintaining confidentiality of this
document along with any other basic documents or the transactions contemplated therein. As such
disclosure of any information contained in the said document or providing a copy of the said
document would amount to breach of agreement and therefore CIDCO can not divulge this
information being pertaining to third party as also being matter of commercial confidence keeping
in view various provisions of RTI Act,2005. Accordingly, while deciding the first appeal of the
appellant, | have keeping in view various provisions of RTI Act, 2005 consciously upheld he
decision of General Manager (SEZ) and Public Information Officer, CIDCO.

(V) General Contentions of the Appellant

The Appellant has submitted his say as follows:-
1. Information sought concerns the bidding process initiated by CIDCO for allotting land
under SEZ and The Third Parties (DIPL, NMSEZ and SKIL) are challenging the intent of the
appellant in seeking information. A High Powered Committee approved the appointment of
Videocon International Limited led consortium for working with CIDCO for development of Navi
Mumbai Special Economic Zone.
2. Irregularities have been committed in bidding process as well as choosing the strategic
partner . M/s Videocon International Limited opted out of the said consortium rendering the
consortium ineligible. Ignoring the same CIDCO, arbitrarily continued with the remaining part of
the consortium by allowing SKIL to be the lead member.
3. The arbitrariness and irregularity has been the subject matter of an enquiry by Dr.
D.K.Shankaran (the then Chief Secretary of Govt. of Maharashtra) which observed as follows:-

(). The then VC&MD overlooked the non-acceptance of Letter of Intent by M/s
Videocon International Limited in the stipulated time frame. In fact, the acceptance to LOI has

never been received. This amounts to significant lapse.



(i) The then VC&MD gave up the option to invite the second qualified bidder for
negotiations when the LOI was not accepted.

(i)  The then VC&MD did not perform detailed diligence on M/s SKIL before
promoting them as Lead Consortium Member. The VC&MD, in fact, persuaded High Powered
Committee to believe that their, financial misconduct was getting resolved.

(iv)  The then VC&MD presented to HPC that M/s VIL had withdrawn and advocated for
the elevation of M/s SKIL without checking the facts. M/s VIL was very much interested in
continuing as the leader of the consortium.

(v) The then VC&MD presented legal opinions to HPC, furnished by M/s SKIL and Mr.
Chandrachud, Retired Chief Justice to support the change and suppressed the contrary view
received from M/s Amarchand Mangaldas. CIDCO did not go for a serious advice from authorities
like Advocate General.

(vi)  The then VC&MD accepted M/s SKIL though it does not have adequate financial
strength to meet minimum eligibility norms in EOI on the basis of unconnected balance sheet of
M/s GPPL.

(vii)  The decision to promote M/s SKIL to Lead Consortium Member was in direct
contrast with the proposal approved by Cabinet. Cabinet has not been consulted on this major
change in the Lead Consortium Member to date.

(viii)  This enquiry reveals that CIDCO has allowed the change of leadership in the
consortium in manner that raises doubts on the integrity, legal validity and financial ability of M/s
SKIL.

4. The project in question is directly concerned with the economic development of the
concerned area and the country as a whole and as such is undertaken in furtherance of a larger goal
of general economic development and wellbeing of the population.
5 .The documents requested must be supplied to enable the general public to verify the
observations of Dr. D.K.Shankaran.
6. NMSEZ has been allotted more and more land from time to time in gross violation of the
terms of tender as well as the initial request for proposal.
7. When larger public interest requires disclosure and the motive of a person seeking
information is not relevant.
8 The Appellant has also submitted a copy of the judgment dated 8.8.2007 of Hon’ble High
Court in the case of State of Jharkhand Vs. Navin Kumar Sinhga in Writ Petition ( C ) No.
1662/2007 Para No. 26 of this judgment is reproduced below :-

“ Section 8(1) (d) is relevant so far instant case is concerned which, inter alia, provides that
the authority may refuse to give information relating to commercial confidence, trade secret or
intellectual property, disclosure of which would harm the competitive position of a third party,

unless the competent authority is satisfied that larger public interest warrants the disclosure of such



information. The question, therefore, that falls for consideration is as to whether the disclosure of
various documents submitted by the bidders is a trade secret or commercial confidence or
intellectual property. Prima facie, we are of the view that once a decision is taken in the matter of
grant of tender, there is no justification to keep it secret. People have a right to know the basis on
which the decision has been taken. If tenders are invited by the public authority and on the

basis of tender documents, the eligibility of a tender or a bidder is decided, then those tender

documents cannot be kept secret, that too, after the tender is decided and work order is

issued on the ground that it will amount to disclosure of trade secret or commercial

confidence. If the authorities of Government refuse to disclose the document, the very

purpose of the Act will be frustrated. Moreover, disclosure of information, sought for by the

petitioner, cannot and shall not be a trade secret or commercial confidence; rather disclosure of
such information shall be in public interest, in as mush as it will show the transparency in the

activities of the Government.”

(V1) Document specific comments of the Parties and My Observations

The parties were requested to give document wise comments. The summary of their

comments and my observations are given herein below.

1. Letter of Intent dated Feb 5, 2004

Third Party’s Comments against disclosure

a. The document conveys the decision declaring consortium led by Videocon International Ltd
as successful bidder and the terms and conditions thereof.

b. The information (document ) relates to third party and is of commercial confidence
disclosure of which will not serve the larger public interest.

Appellants comments in favour of disclosure

a. The letter of intent does not fall within the meaning of the term Commercial Confidence and
Trade Secret. It is the document which focused the light on the provisions of the RFP to be
complied by the successful bidder within a specific time.

b. Disclosure does not affect the competitive position as the bidding process is already
completed.

c. When this document is made public, the people of Navi Mumbai who are in turn the stake
holder in this project will come to know whether the successful bidder and CIDCO is
complying the conditions of LOI.

d. The document is already disclosed to Dr Shankaran Committee and through it many other
departments.

My Observations




a. This document is emanating from CIDCO and not the Third Parties. It indicated the
intention of CIDCO to award the work to third parties on fulfillment of conditions and other
stipulations.

b. This document represents the result of an open and global bidding process and should in
turn be open and transparent, so that people know it.

c. If this document is kept secret the entire global and open bidding process, which was
preceded publicity even in foreign countries, would look comical.

d. It would be in the larger public interest for people to know on what terms and conditions the
Strategic Partner would work to form NMSEZ and carry out the project for the next about
Sixty years.

2. Copy of the document of RFP submitted by the successful bidder ie M/S Videocon
International Ltd in two covers i.e. a) Capability crietaria/Business Plan and b) Commercial
Offer .

Third Party’s Comments against disclosure

a. The document contains business plan and commercial offer.

b. The business plan is all about carrying out the business by the consortium which is their
personal and intellectual property, disclosure of which will harm the competitive position of this
consortium and will cause irreparable loss/ harm or injury to the consortium. Therefore, disclosure
of the information qualifies for protection under section 8(1)(d), 8(1)(j) and proviso to section 11(1)
of the RTI Act. The Business Plan was given by the consortium to CIDCO in confidence and in
trust and CIDCO holds this information in fiduciary capacity. The law prohibits CIDCO from
disclosing the information.

Appellants comments in favour of disclosure:-

a) The documents has been submitted in the course of bidding process. The bidding process is
already over hence now the disclosure of the same will not harm the competitive position of the
successful bidder.

b) The bidding process is already over and a successful bidder has already been selected ,
hence the general public has a right to verify the genuiness of the submitted by the consortium.

c) In view of the adverse comments of the Shankaran Committee it is necessary to verify the
documents on the basis of which the decisions were taken in the general public interest.

d) It is apprehended that none of the members of consortium have qualified the various
conditions, hence it can be verified only when the documents are available. In the larger public
interest every citizen of India and more specifically the tax payer residing in Navi Mumbai have a
fundamental right to know the Business Plan of the successful bidder.

e) It is apprehended that the business plan and the phasing off,of the approved plan with
reference to the FSI allotted, actually used and progress in the implementation of the said can only
be checked if the documents are available.

My Observations :-

0] This document also contains the information about the credentials of the bidder, its
capabilities. It is seen from the RFP document that the business plan contains information about

Project conceptualization, Marketing strategy, Project Construction Plan, Financial Plan,



Operational Plan, Contractual obligations etc. In fact when the bid is accepted and the necessary
agreements made the Business Plan belongs to CIDCO in return for the lands for carrying the same,
which are handed over to NMSEZ. People must know what the business plan is so they can follow

the developments on the ground intelligently.

(i) Commercial offer spells out the lease rentals, for lands handed over by the CIDCO. The
format of the Lease Deed which will flow from this commercial offer is also given in the RFP
document. This Lease Deed has been registered with the Sub Registrar and has come in the public
domain already. There is no justification in keeping the Commercial Offer secret. People should
have a knowledge about it so that they can monitor this aspect of the Project from time to time and

verify for themselves that the lease rentals are paid as stated in the commercial offer.

(i) Therefore it would be in the larger public interest to disclose the complete Bid documents in

both the covers.

3 .Copy of original Memorandum of Understanding (MOU)submitted to CIDCO by the
successful bidder M/s VIL dated 13™ November, 2008.

Third Party’s Comments against disclosure

a. The MOU is amongst the consortium members and given to CIDCO solely for the purpose
of conveying the broad scope and responsibility of the members of consortium. CIDCO is not a
party to the MOU.

b. The MOU is purely a private and personal document executed among the four members of
the consortium and is in the private domain. CIDCO is not a party to the MOU. The MOU is
subject to strict confidentiality under which members of the consortium are under covenant to treat
as confidential all information, documents and material including and without limitation. The
disclosure is not permitted even by the members of the consortium. The disclosure will amount to
invasion of privacy and constitutional right .granted to the members of the consortium which are
private parties. The appellant has not come out in substance, with anything which justifies that the
disclosure of this information will be in the larger public interest. The information are protected
from disclosure under the provisions of the R.T.I. Act.

Appellants comments in favour of disclosure:-

a) The MOU is among the members of the consortium. It is a part and parcel of the tender
documents defining the rights, responsibility and duty of each member of the consortium. The
MOU has played a vital role in awarding the said tender. Therefore this MOU should be made

available to the public.



b) This document is already a part of the findings of the Shankaran Committee which is

already in the public domain.

My Observations :-

MOU amongst the consortium members is a requirement of the bid given on page 34 of RFP. This
document specifies the roles of each of the consortium members indicating the duties, participation
and responsibilities. All the consortium members have to give a commitment that they have
understood the principles of the MOU and that no changes would be made in that without the prior
approval of CIDCO. The format of the commitment letter has been laid down in the RFP on page

38. Thus after bid process is completed, this document belongs to CIDCO (a Public Authority) by

way of commitment, for respecting the same , from each consortium member individually and

jointly. 1t would be in the larger public interest that this document should be known to people so
that there is a continuous public scrutiny to ensure the disciplined functioning of the consortium
and its members.

4 Copy of amended Memorandum of Understanding (MOU) submitted to CIDCO by
M/s SKIL dated 12" April, 2004.

Third Party’s Comments against disclosure

Pursuant to VIL opting out of consortium, the MOU was amended to record the scope and
responsibility of the three respective consortium members, the total scope remaining the same. The
second largest shareholder in the consortium taking over the leadership and scope of the outgoing
member. CIDCO is not a party to the MOU.

The amended MOU is a private document among the three consortium members who are
individually and collectively under covenant not to disclose the contents of the same as also any
other information relating to the business of the other party. CIDCO is not a signatory to the MOU .
Nothing has been substantiated and brought in by the appellant which even remotely goes to show
that the disclosure of this information will be in the larger public interest. The .information is
protected from disclosure under the provision of the RTI Act.

Appellants comments in favour of disclosure:-

a) The MOU was a mandatory document in the bidding process. After the lead consortium
member M/s VIL opted out of the bid after issuance of the Letter of Intent. The remaining
consortium members have rearranged their consortium and submitted the amended MOU accepting
M/s SKIL Ltd., as a lead consortium member. This has happened after the issuance of the LOI after
finalizing the evaluation of bid process. Therefore it is necessary to reevaluate the bid process

keeping in view the amendments to the MOU.



b) There were certain precondition regarding minimum shareholding in the preferred bidder
company since MOU has been amended it can be verified whether these provision of minimum
share holding have been complied with. This can be verified only if the amended MOU is made
available in public domain.

C) This document is already a part of the findings of the Shankaran Committee which is
already in the public domain.

My observations :-

The reasons for making this document public are the same as for the original MOU. It also would
be in the larger public interest to know if there were major changes in the amended MOU as

compared to the original.

5. Copy of the Definitive Agreement and Shareholders agreement between CIDCO, SPV
and Preferred Bidder Company.

Third Party’s Comments against disclosure

a. In the absence of clarity as to the nature of the document (definitive agreement) it is not
possible to say about the contents. The requirement is vague and not clear. According to the Gujarat
High Court judgment dated 16.08.2007 if the information is vague and not clear it cannot be
supplied.

b. The Shareholders Agreement is signed by DIPL, CIDCO and NMSEZ . The document
interalia contains information regarding business of the company(SPV), obligation of shareholders,
capitalization of the company, mode of transfer of shares, composition of the Board of Directors,
removal /replacement of Directors, affirmative approval rights of shareholders, funding
arrangements , dispute resolution, etc. The shareholders i.e. DIPL (preferred bidder company) and
CIDCO are subjected to confidentiality by express stipulation under the agreement that they will
not disclose the information contained therein, disclosure of this information is prohibited under the
confidentiality clause provided in the Shareholder Agreement which was incorporated at the time of
signing the agreement. CIDCO having signed the confidentiality agreement is estopped from
disclosing the information to any third party. In Gujarat High Court judgment dated 16/8/2007 the
State Information Commission has admitted that if the parties at the time of signing the agreement
were subjected to confidentiality, then the information shall not be disclosed. The Gujarat High
Court held that even subsequently(at any time) the third party has a right to treat an information as
confidential in the absence of confidentiality clause in the agreement. The information being of
commercial confidence, disclosure will harm the competitive position of the answering
Respondents and also will cause harm and injury to their interest. The information, therefore must
not be disclosed. Nothing has been brought before the commission that the disclosure of the

information will serve larger public interest.

Appellants comments in favour of disclosure:-




a) It is reported from the new papers and the file noting of the Chief economist of CIDCO that
the preferred bidders have transferred their shares to M/s Reliance Industries Ltd therefore it is
necessary to ascertain the conditions and contents in the share holders agreement and also whether
those are violated or not. It is thus necessary to ascertain the real intent behind the shareholders
agreement and to find the actual beneficiaries of such transfer.

b) As noted in the Shankaran Committee report some changes have been made by CIDCO in
the said agreements which will benefit the successful bidders. Therefore, it is necessary to verify
the changes from the original agreement given in the Request for Proposal.

c) The public should know the conditions of transfer of shares to new members, rules
governing the rights of the shareholders, mode of transfer of shares, composition of Board of
Directors and its removal.

d) Since, CIDCO a Public Sector Enterprise owned by Govt. of Maharashtra holds 26% shares
in the project, larger public interest warrants the disclosure of the said agreement.

e) This document is already a part of the findings of the Shankaran Committee which is

already in the public domain.

My observations for these two documents are as follows :

From the discussions held in the hearings and the written contentions of the appellant it is
clear that he is seeking the copies of, what has been mentioned in Request for Proposal as (a)
Development Agreement and (b) Shareholders Agreement. The disclosure of both has been denied
on the grounds of Commercial confidence under Section 8(1) (d) of the RTI- Act-2005.The formats
and clauses for both these agreements were annexed to the RFP meaning thereby that these formats
had to be by and large adhered to by the bidder.

A Development Agreement

a. The purpose of this agreement as mentioned in the draft attached to RFP (page 70 ) is
stated as follows:-

“CIDCO has executed this Development Agreement to transfer and assign to the SPV its rights and
obligations with regard to designing and planning, financing marketing, development of necessary
infrastructure, provision of necessary services, operation and maintenance of infrastructure,

administration and management of the NMSEZ”

b. There is no clause in this agreement to keep it confidential.
i) The duration of this agreement is sixty years.
ii) It stipulated broadly the mechanisms on how development would proceed during these

sixty years, how independent engineer would be appointed to monitor progress. etc.,



C. It is also to be noted that it is an agreement between two planning authorities viz. CIDCO
and NMSEZ (NMSEZ has been declared a planning authority under MRTP Act)

d. To keep this agreement hidden from people, whose lives are going to be shaped by it for the
next sixty years, would be indefensible under a democratic framework. Thus this Development
Agreement would need to be disclosed under RTI, in larger public interest.

B. Shareholders Agreement

Coming now to the Shareholders Agreement it is seen that its purpose is stated to be as follows on
page 76 of the RPF:-

* Shareholders Agreement” means the agreement dated(------ ) between the Developer, CIDCO and
SPV in relation to the rights and duties of each of the parties in respect of the shares and other
corporate affairs of the SPV.”

There is a confidentiality clause in the format of this agreement given in the RPF on page 142 as
follows:-

“ Each party undertakes that it shall not reveal, and shall cause its directors, officers, managers,

partners, members and employees not to reveal, to any third party any confidential information

acquired by it or them from or on behalf of the company or any subsidiary or any other party

or in connection with this agreement or any other Basic Document of the transactions

contemplated therein, in each case concerning the organization, business, technology, finance,

transaction or affairs of the company or its subsidiaries on any other party without the prior written
consent of the Company, the relevant subsidiary or the other concerned parties as the case may be.
The term “Confidential Information” as used in this agreement shall mean (a) any information
relating to the company or its subsidiaries or any other third party or their respective employees (
whether written, oral or in any other form and whether such information is furnished before, on or
after the date of this agreement) and (b) information and materials prepared by the Shareholders or
their respective directors, officers, managers, partners,members, employees or legal, financial or
professional advisers or banker (collectively, “Representatives”) that contain or otherwise reflect,
or are generated from, Confidential information. The obligation set forth in this clause shall
continue for a period of two years from the date of termination of this agreement.”

A careful reading shows that there is no obligation on the parties to keep this agreement
confidential. The obligation is in respect of information acquired in pursuance of this agreement

and some other agreements covered in the definition of “Basic Documents”.

Thus, the contention that the Shareholders Agreement contains a clause to keep this

agreement confidential does not seem to be a correct interpretation. In any case irrespective of the

interpretation, it is seen that this agreement records the understanding , requlating the mutual

relationship of the three shareholders of the company viz. CIDCO, NMSEZ, DIPL two of which are

Planning Authorities under Maharashtra Regional and Town Planning Act. whose functioning has




to be totally transparent. The appellant has referred to some rumors about share transfers in

contravention of this agreement. New Mumbai is a sensitive area due to its financial and strategic
importance. Funds for this project must come in accordance with the shareholders agreement and
other agreements and therefore to enable the public to keep a watch over this aspect of the project

the Shareholders Agreement must be disclosed in the larger public interest.

6 . Copy of the unconditional acceptance of the letter of intent submitted by the Lead
Consortium Member within 15 days from the issue of Letter of Intent by the CIDCO to
successful Bidder

CIDCO vide its letter No.CIDCI/SEZ/2010/591 dated 12" April 2010 has informed the

Commission that such document is not existing and hence not available in CIDCO’s office.

7 . Copy of the unconditional acceptance to the letter of intent submitted by the Preferred
Bidder Company within 60 days from the issue of Letter of Intent by the CIDCO to
successful Bidder

CIDCO vide its letter No.CIDCI/SEZ/2010/591 dated 12" April 2010 has informed the

Commission that such document is not existing and hence not available in CIDCO’s office.

(VI1) My Concluding Observations

a. The reasons for disclosure advanced by the appellant have much force over the arguments
in favour of secrecy and confidentiality. The adverse comments of the enquiry report of Dr
Shankaran have thrown a cloud of suspicions over the bidding process which must be removed in
the Larger Public Interest by full disclosure as per his request and in view of my observations for
each of the documents examined in the preceding paras.

b. The NMSEZ has now been declared a Planning Authority under the Maharashtra Regional
and Town Planning Act and therefore all the history of its formation should be truthfully and
transparently placed before the people.

C. The High Court Judgement referred to by the appellant in the case of State of Jharkhand Vs.
Navin Kumar Sinhga in Writ Petition ( C ) No. 1662/2007 clearly states that all the bid documents
in a publicly invited tender should be made public after the bid process is complete and the work
order is issued.

d. The project period is 60 years. Peoples lives in the area of New Mumbai are going to be
significantly impacted by the execution of this project. Larger Public Interest requires that it should
therefore proceed under the watchful gaze of the people who can follow the developments only
when the various document relating to a public bidding process are made available to them.

e. Navi Mumbai is a sensitive area from financial and strategic considerations. To ensure that
NMSEZ project will proceed as per the Agreements entered into by CIDCO and other parties there
should be total transparency as to the documents which have given birth to NMSEZ which is

implementing this project.



f. The Larger public interest would be best subserved if the functioning of NMSEZ results in
promoting development in accordance with the aims and objectives of the the Special Economic
Zones Act and not for maximization of commercial benefits to be reaped by the shareholders of

NMSEZ. Total Transparency would therefore take precedence over secrecy.

DECISION

In view of my observations for each document and the general observations above | have
come to the conclusion that it is necessary in the LARGER PUBLIC INTEREST that PIO of
CIDCO should give copies of the six documents out of the eight documents requested by the

appellant (because two documents do not exist according to PIO, CIDCO) which have been

enumerated in para (Vl) within 30days of the receipt of this decision.

Sd/--
Konkan Bhavan, (Navin Kumar)
Belapur, Navi Mumbai. State Information Commissioner

Date:- 2" June , 2010 : Konkan Region



Annexure A

Abbreviations used in the Decision dated 31° May,2010 in Appeal No. KR-122/2009

CIDCO :- City And Industrial Development Corporation Of Maharashtra Limited

NMSEZ:- Navi Mumbai Special Economic Zone

NMSEZPL:- Navi Mumbai SEZ Pvt. Ltd.

SKIL:- SKIL Infrastructure Limited

SEZ:- Special Economic Zone

RFP:- Request for Preposal

VIL:- Videocon International Ltd.

RTI:-Right to Information

DIPL:-Dronagiri Infrastructure Private Limited

VC&MD:- Vice Chairman and Managing Director

FAA:- First Appellate Authority

AOA:- Articles of Association

MOA:- Memorandum of Association

LCM:- Lead Consortium Member.
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